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1 - Drafting Plan Policies & Charters 

• Investment Policy Statement (IPS) 
• Committee Charter 

Fiduciaries need written guidelines that assist in decision-making and framing 
their individual responsibilities 

A written IPS provides the committee with  guidelines for managing plan 
investments (blueprint/road map) 

An investment policy should evidence a robust process without being unduly 
constricting 

If hiring an outside consultant, condition such appointment on adhering to an 
appropriate investment policy. 
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The issue of documentation is critical for ERISA plans. It is often said that if it is not documented it is not done. There are several documents under the category of Policies and Charters. Two of which are Committee Charter and IPS…
Even though ERISA does not require a plan to have an investment policy, DOL guidance issued in a 2008 Bulletin clarifies that in the opinion of the DOL, fiduciaries should maintain plan investments in accordance with an investment policy. An investment policy is a written statement that provides the fiduciaries who are responsible for plan investments with general instructions (roadmap, blueprint), and documents process for making investment management decisions. A well designed IPS is neither too restrictive or too vague. As we have seen with the recent ABB vs. Tussey litigation, it’s $36M + award against fiduciaries was partly the result of a too constrictively worded IPS which was not followed to the letter.

When an investment advisor is hired the plan would be well served to require, as a condition of employment, that the investment manager or co-fiduciary advisor comply with the terms of the plan’s investment policy and its prescribed process. 






1 - Drafting Plan Policies & Charters 

• A Committee Charter is a formal 
document used to delegate 
responsibility from the Named 
Fiduciary to the appropriate co-
fiduciaries 

– Any delegation to co-fiduciaries 
must be done via a formal 
documentation process: Charter, 
board resolution, sign on & 
resignation. 
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All Plan Documents must name a Plan Sponsor/Named Fiduciary/Plan Administrator and the most frequent default used is “the Company”. Courts interpret this to mean the company’s main decision making entity. In a c corp this would be the BoD. This means that the board members would be responsible for all the day to day plan management and decisions that are made by the committee, who are also considered fiduciaries.
When learning of this responsibility most board members wish to delegate this responsibility. This can only be done via a formal document such as a Charter. We offer our clients a sample and work with them to customize it to suite their purposes. 
As with any fiduciary delegation, the primary plan fiduciary (e.g. BoD) can delegate all their responsibilities except that of prudently selecting co-fiduciaries and monitoring them periodically. 
ERISA takes this documentation issue quite seriously, to the point where if a fiduciary were to resign and not sign & date his resignation, EIRSA still considers them a fiduciary (assuming they remain employed by the sponsoring company).



2- Fiduciary Liability Insurance 

• An insurance policy covering plan sponsor’s directors, officers and 
fiduciaries 
− Must specifically cover “ERISA” claims 

• Not the same as a fidelity bond – a fidelity bond protects the plan 
• Fiduciary insurance protects fiduciaries and their personal assets from 

lawsuits alleging breaches of fiduciary responsibility  
• Review or purchase policy that provides broad coverage 
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Many people are confused about fiduciary liability insurance, believing they are already sufficiently covered, when often they are not. It is a good idea to review any policy you think might cover you to confirm that it specifically addresses coverage for ERISA fiduciary breaches and claims, and to what extent.  If it does not specify coverage ERISA fiduciary breaches, a so-called “ERISA rider” or separate policy might be considered. If plan committee members (co-fiduciaries) are indemnified by the company, the company should be named beneficiary. If there is no indemnification, the fiduciaries should be named beneficiaries.

Note:  Fiduciary liability insurance is not the same as a fidelity bond.  A fidelity bond required under ERISA specifically protects the plan against losses due to fraud or dishonesty on the part of individuals (e.g., plan fiduciaries) who handle plan funds or other property.  Fiduciary liability insurance generally protects fiduciaries and their personal assets from lawsuits alleging breaches of fiduciary responsibility (e.g., imprudent investment decisions).  Fiduciary liability insurance may also qualify as a fidelity bond, but only if it protects the plan against a fiduciary’s breach. 
�



3 - Indemnifying Fiduciaries 

• The plan sponsor should offer to indemnify employees who are 
fiduciaries with respect to fiduciary suits which may arise under ERISA  

• Examples of permitted indemnification agreements are 
− Indemnification of a plan fiduciary by 

 An employer, any of whose employees are covered by the plan, or an 
affiliate of such employer, or  

 An employee organization, any of whose members are covered by the 
plan; and 

 Indemnification by a plan fiduciary of the fiduciary’s employees who 
actually perform the fiduciary services  
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Indemnifying fiduciaries makes sense to consider as part of a prudent fiduciary structure. Once identifying the “named fiduciary” and proceeding with any delegation, as we just discussed, those who have responsibilities delegated to them (co-fiduciaries) assume personal financial for any awards, damages, legal expenses resulting from fiduciary breaches. As a result, it makes sense for the company benefiting from their service, to consider indemnifying these fiduciaries. The company then may purchase ERISA fiduciary liability insurance so they can be reimbursed for any losses resulting from litigation. The indemnification agreement can be modeled from one the company may already be utilizing for other purposes.



4 - Procedural Prudence 

• How does ERISA define prudence? 
− Prudent “expert” 
 

• What is procedural prudence? 
− Process used to make decisions: 

 Identify the issue under consideration 
 Become/hire an expert in this area 
 Determine action in best interest participants 
 Take action and document process & action 
 Review periodically for continued prudence 
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This is a  good opportunity to talk about how EIRISA defines the term ”prudence”. If asked the lay definition of a prudent decision, one might say that it means making the best decision we can based on the information that is readily available to us. ERISA raises the level of prudence to one of a prudent “expert” standard. This interprets to mean that every fiduciary level decision must be supported by a documented process of an expert in the area of the issue. Perhaps the most obvious example involves the plan making investment decisions. An ERISA question would be, which committee member is taking responsibility and liability as the investment expert? This is why it is rare at this time to find a retirement plan that does not have a qualified investment co-fiduciary advisor. It is often helpful if the advisor is also a retirement plan specialist, because the committee will likely also be making decisions about plan design, fee benchmarking, interpreting participant behavior, and other routine plan management decisions which may be subject to the same prudent expert might be standard. 

 Procedural Prudence is the ERISA term for the process fiduciaries are expect to use for any fiduciary level decision making…… Example with reference to investment monitoring  First identify the issue (an underperforming investment) 2. become expert on the subject (hire and expert), determine course of action in best interest of participants (remove and replace the underperforming investment per the IPS), take action (remove the investment), document process/action (meeting minutes), review the decision periodically to confirm that the decision remains prudent (follow on Scorecard). 




5 - Education and Documentation 

• Plan fiduciaries should understand their responsibilities and obligations 
under ERISA  
− Create and implement fiduciary training program 

− Develop worksheets to document/monitor roles and responsibilities 

 
• Fiduciaries must follow and document written procedures and actions 

that can demonstrate compliance with ERISA’s fiduciary standards  
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The three worst words that a fiduciary can utter on the stand in response to a question are “I . . . DON’T . . . KNOW.”  A fiduciary is tasked with not only taking action in the best interests of their participants, but understanding why the action they are taking is actually in their best interests.  Thus fiduciaries need to understand their roles and responsibilities as well as their basis for their decision-making.  This may begin by obtaining fiduciairy education and understanding the consequences of their actions (or inaction). In recent audits the DOL has begun requesting the plan fiduciaries to provide evidence of fiduciary training they have received over the recent 12 month period. Foreseeing this eventuality on the horizon we have developed our proprietary Fiduciary Fitness Program  which includes a self audit determining the fiduciary health of a plan with education modules to reinforce any areas needing remediation, and complete documentation evidencing procedural prudence for all fiduciary level decision making for the plan.



6 - Hiring Consultants 

• Fiduciaries/Trustees may look to 
hire outside professional trustees, 
investment managers, co-
fiduciaries to help make plan 
decisions 

• Fiduciaries/Trustees must 
carefully and prudently select and 
monitor any/all co-fiduciaries who 
are delegated fiduciary 
responsibilities. 
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One fiduciary liability mitigation technique is to hire professional individuals/entities to handle specific fiduciary responsibilities. 
Individuals who are trustees take on additional exposure to liability.  Such exposure may be reduced if a professional trustee or investment manager is hired either to replace or to assist the individual trustees. 
Although plan sponsors may hire advisors (3(21) fiduciaries, 3(38) discretionary investment managers, and 3(16) administrator fiduciaries), the plan trustees cannot relieve themselves of the responsibility to carefully select and monitor professional trustees and investment managers periodically.



6 - Hiring Consultants 

• Lawyers, consultants and third party administrators might assist their 
clients with the practical implications of being a fiduciary by 
− Helping plan sponsor understand its responsibilities 

− Assisting with hiring a professional trustee or investment manager 

− Recommending the indemnification of certain fiduciaries 

− Recommending the purchase of fiduciary liability insurance 
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Lawyers, consultants and third party administrators might also assist their clients with fiduciary risk mitigation: Read From Slide
As a result, the DOL and the SEC have developed a set of questions to assist plan fiduciaries who are evaluating entity being considered (see FFP)
Recent DOL guidance has been given that plan fiduciaries should be taking very seriously. One is fulfilling ongoing responsibilities intended under section 408(b)(2) disclosure and transparency regulations to understand their fees and component parts and to evidence their reasonableness as well as that of the services provided. A full plan benchmarking such as our widely utilized B3 provider fee, service and investment opportunity benchmarking analysis, should be conducted every ¾ years or more frequent when appropriate (significant plan or asset changes). Also, the recent DOL guidance (Tips) on selecting and monitoring TDFs should be high on plan fiduciaries list for constructing and documenting a process to comply with. Our TDF decision making analysis is designed to walk fiduciaries through this decision making considering plan objectives, participant demographics, and participant behaviors which comports directly with the DOL guidance. It would be prudent to make certain that your advisor is intimately familiar with these and other fiduciary tools to mitigate their liability exposure.

Remember, the prudency level required for fiduciary decisions is one of prudent expert, so in any areas where well documentable expertise is not available in house the DOL suggests it be provided from an independent service provider. The DOL is concerned that many plan fiduciaries “don’t know what they don’t know” and there is plenty of evidence to support their contention.



6 - Hiring Consultants 

• 3(21) versus 3(38) fiduciaries 
− 3(21) – advice (no discretion) 

− 3(38) – management (discretion) 

− 3 (16) – Administrator fiduciary 

− Same standard of care 

 Prudent man standard 

 No higher standard for 3(38) 

− Practical shift of responsibility 

− Likely (but not certain) shift of liability 

− Serve as 3(21) and 3(38) at same time for same client in limited roles 
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One consideration in selecting a advisor/consultant for a plan is whether to engage them in an ERISA Section 3(21) role, 3(38) role, and/or 3(16) role. The first 2 types of consultants are accepting fiduciary responsibility under ERISA with regards to the investment advice they give to the plan.  However a 3(21) fiduciary merely provides investment advice to the plan’s fiduciaries to consider, while a 3(38) accepts discretionary authority over the investments in the plan.  It is important for sponsors to understand that in selecting an advisor to serve in the latter role they sacrifice ability to contribute to the plan’s investment decisions.  In our experience many sponsors do not want to relinquish this role.  In such scenarios the sponsor is better served engaging a 3(21) advisor to help in their decision-making responsibilities.  The 3(16) fiduciary has received much attention lately, but a word of caution that serves plan fiduciaries well is if the deal sounds like too good a deal it likely is. Much marketing hype around the 3(16) fiduciary often gives the impression that these service providers  fulfill considerably more fiduciary role than they actually do. In many cases a comprehensive analysis reveals that often very limited fiduciary responsibilities are actually being provided and the plan fiduciaries are still left with them more complex and sensitive duties.

It is important to also note that both a 3(21) and a 3(38) are held to the same standard of care under ERISA, that of the “prudent expert.”  There is no higher standard of care for a 3(38) fiduciary in regards to their actions concerning the plan.  The investment responsibility certainly shifts from the sponsor to the 3(38), but there is no guarantee that all liability will do likewise.  Depending on the issue in contention, it may be that a judge/jury may be more likely to place the responsibility of a fiduciary breach, at the feet of a 3(38), because they have taken the discretionary control over investments.  But by no means should a plan sponsor believe that they are off the hook in regards to a 3(38)’s actions, because the retain responsibility to prudently select and monitor the 3(38)’s acts.

Finally, it is possible for consultant to serve as a 3(21) with respect to certain assets (such as assisting in selection and monitoring of core funds for a plan’s investment menu), and as a 3(38) with respect to others (as is the case when an adviser builds models for a plan and has the discretion to change their allocation, their underlying funds, or rebalance the models).

There is no right or wrong answer between a 3(21) or a 3(38).  Engaging any type of fiduciary adviser should help to lessen risk of the sponsor.  Ultimately it is the desire of the sponsor’s fiduciaries to either hold onto discretion, or to give it up to an adviser that should govern which fiduciary should be engaged.



7 - Required Distributions 

• In general, fiduciaries are not liable for any losses due to a participant’s 
investment choices if they are deemed to be compliant with ERISA 
§404(c) and regulations promulgated thereunder 
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In general, compliance with ERISA Sections 404(a) & (c) begin with the following basic principals:
Choose from a broad range of investment options that consist of at least three diversified investment options, each of which has different risk and return characteristics
Change his investment election with a frequency that is appropriate given the market volatility applicable to the different investment options (at least once every three months)
Diversify investments within and among the investment alternatives and
Obtain sufficient information to make informed investment decisions with respect to the different investment options available under the plan.
How many plan sponsors will eagerly raise their hand when asked if they can attest that sufficient participant education has been conducted resulting in their participants making informed investment decisions on a regular basis??????
There is no “Good Housekeeping” seal of 404(c) approval that can be awarded to a plan. The only way you can be certain that you are in compliance is having a judge tell you so. Unfortunately 404(c) has not removed all the gray areas of fiduciary regulations or produced uniformity in case law as was hoped. As a result, the prudent fiduciary will strive to comply with 404(a) & (c) in a “Best Practices” manner rather than hoping to barely comply.



8 - Conducting Periodic Audits 

• Plan sponsors should conduct 
periodic self-audits to ensure that 
their plans are being administered in 
accordance with ERISA and the 
Internal Revenue Code  

• The plan sponsor should be aware of 
the warning signs that indicate when 
a self-audit would be appropriate  

• Such annual financial audits 
should not be viewed or relied 
upon as comprehensive 
compliance audits  
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The plan sponsor should conduct periodic self-audits to ensure that its plans are being administered in accordance with ERISA and the Plan Document.  A self-audit can also ensure that the plan operates more efficiently, and, as a result, can help to minimize plan costs as well as fiduciary liability.  When a compliance problem is discovered during a self-audit, the problem can often be “corrected” using one of the compliance programs sponsored by the DOL or IRS.

The plan sponsor should be aware of the warning signs that indicate when a self-audit would be appropriate.  For example, problems often arise when there is a change in HR or payroll personnel, plan procedures, payroll systems or service providers (e.g., accountants, attorneys, actuaries or third party administrators).  The plan sponsor should consider conducting a self-audit following any one of these events in addition to periodic self-audits.  

One key aspect of compliance with EIRSA is administering the plan as stipulated in the plan document. This sounds easier than it is. Many ERISA attorneys believe that many well intended plan fiduciaries are not following this rule. Some common areas of operational breaches involve: not using the definition of compensation in the plan doc, not remitting deferrals as soon as administratively possible, not  distributing forfeitures on an annual basis.

Even though an annual financial audit of the plan conducted by an independent auditor may uncover a compliance issue, such annual financial audits should not be viewed or relied upon as comprehensive compliance audits.  An independent financial audit only examines the plan’s financial activities and does not examine the plan’s compliance activity in detail.



Conclusions 

Fiduciaries can 
minimize risk 
through 

Written policies and charters 

Fiduciary insurance and indemnification 

Education and documentation 

Hiring and monitoring appropriate outside 
consultants 

Regulatory compliance for participant directed 
accounts 

Conducting periodic audits 
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DISCLOSURE 
The information contained herein has been prepared solely for informational purposes and is not an offer to buy or sell or a solicitation 
of an offer to buy or sell any security or to participate in any trading strategy. This document was produced by and the opinions 
expressed are those of [FIRM NAME] as of the date of writing and are subject to change. This research is based on [FIRM NAME] 
proprietary research and analysis of global markets and investing. The information and/or analysis contained in this material have been 
compiled or arrived at from sources believed to be reliable, however [FIRM NAME] does not make any representation as their 
accuracy or completeness and does not accept liability for any loss arising from the use hereof. Past performance is no guarantee of 
future results.  The use of tools cannot guarantee performance. Any decision to invest according to investment advice provided by 
[FIRM NAME] should be made after conducting such investigations as the investor deems necessary and consulting the investor’s 
own investment, legal, accounting and tax advisors in order to make an independent determination of the suitability and consequences 
of an investment.  
  
[FIRM NAME] and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein (including 
any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or 
recommendation by anyone unaffiliated with [FIRM NAME] of any of the matters addressed herein or for the purpose of avoiding U.S. 
tax-related penalties. 
  
Market indexes are included in this report only as context reflecting general market results during the period. [FIRM NAME] may 
provide research on funds that are not represented by such market indexes. Accordingly, no representations are made that the 
performance or volatility of any fund where [FIRM NAME] provides research will track or reflect any particular index. Market index 
performance calculations are gross of management and performance incentive fees. 
 
[Securities disclosure] 

ACR#299913 10/18 
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